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1. Tentative Thesis Title :- Contextualizing Constitutionalism : Multi-Party Democracy in the African Political Matrix

2. Identification of the Main Issues and Key Findings of Literature Review 

Before identifying the main issues of the research I intend to undertake, it will be helpful to highlight the key findings of the literature review I had conducted as part of my initial research. In this literature review (which is annexed to this ' Thesis Structure Proposal') an attempt has been made to cover the literature produced both by legal scholars and social scientists on the subject of constitutionalism and democracy in Africa. My findings will focus on the most important shortcomings of the relevant literature. 

       Key Findings Regarding the Legal Literature 

· The first shortcoming that I will like to point out is the very fragmented nature of the literature. There seems to be no sustained, structured and systemic discourse between the various scholars who are writing on the subject of constitutionalism in Africa from the perspective of constitutional law. It is very difficult to see a common thread that goes through the literature. There is no common point of reference. So it is hard to say if two scholars agree or disagree or to start with to even determine if they are even talking about the same thing. 

· There is a clear lack of an empirical basis for most of the arguments that are forwarded.  The pronouncements of the scholars are hardly supported by serious comparative studies of the constitutional law and practice of African countries. It is not unusual to see grand generalizations being made based on the experience of one or two countries the author is most familiar with. When this happens of course it is very likely that  reference will be made to the author’s own country and countries that show a very close affinity in terms of their shared ‘common law’ background. In all the talk about constitutionalism and democracy in Africa, the constitutional text, case law and practice of specific African countries are left unexplored. This obviously limits the utility and significance of the available body of work  on constitutional law in Africa. 

· Very much related with the above criticism is the fact that the scholarship on constitutionalism in Africa that is produced by legal scholars is bereft of practical solutions for overcoming the very real and pressing challenges African constitutional systems are facing. While constitutional democracy is in deep crises in many African countries, there is little effort being made to suggest practical solutions and ideas for constitutional reform. The very general and theoretical literature, mostly raising grand normative questions or addressing methodological issues seems to offer few hopes of   generating practical ideas of addressing the crises faced in many countries.  The scholarship on constitutionalism in Africa appears to be too divorced from the mundane but practical problems of making constitutional democracy sustainable in various Africa countries. Concrete suggestions for constitutional reform or solutions for problems encountered in practice are hard to come by in the literature I had reviewed.  

· Another shortcoming that I note is that there is a considerable amount of ambivalence if not out right hostility against negative/ individual liberties and liberal values in general. This seems to be a result of  a cultural relativism of sorts or a leftist objection to the kind of economic system that is associated with liberal constitutionalism. This has lead from wholesale denunciations of liberal constitutionalism and democracy as undesirable and unsuitable in Africa to vague calls for its reconsideration and reformulation.  

· In addition to the above stated shortcomings, another shortcoming that is worth noting is the absence of literature produced from the point of view of constitutional lawyers that is meant to inquire as to how African constitutions could help in transforming the patterns of neo-patrimonial rule.   Very often, the text book description of the African politics is that of neo-patrimonial rule (or sometimes prebendalism)
. However, this aspect of African politics and how the challenges it poses for constitutionalism could be overcome in constitutional design and practice is not sufficiently, if at all addressed by legal scholars working on constitutionalism in Africa. 

Key Findings Regarding the Social Science Literature 

· The first critique is that most of the suggestions for further political reform are unfortunately not buttressed by any substantial theoretical or empirical work, be it that of the scholars who are making the prescriptions or others.   As some of these scholars have admitted themselves, their suggestions tend to be “tentative and exploratory”
, diminishing the extent to which they could be taken seriously. Though the political science literature decries neo-patrimonialism as a serious problem in African politics, political scientist writing on democracy and constitutionalism have not came up with prescriptions that are meant to address  this problem. Of course, as will be discussed shortly, this critique is not applicable for all the scholars whose works have been referred to above. The work of C. Ake, M. Mamdani and P. Chabal could be cited as exceptions. With the exception of these scholars, the prescriptions that are provided for democratic reform in Africa are made in a rather casual manner with out being based on any normative or empirical foundation that would support the validity of the claims. One consequences of this defect in the relevant literature is the ensuing lack of clarity in most of the prescriptions for further reform. A typical example of a rather vague prescription is Skalar’s advocacy for developmental democracy.  He asserts that developmental democracy should “encompass the core values of social, participatory and consociational democracy as well as the specifically liberal elements of limited government and individual self development”
.  It is difficult to see what is specifically developmental about a democracy that encompasses all these values and also what form a synthesis of these values would take. We also have to ask how the tensions between these values are to be addressed. Another example for these defects is the call for a cultural perspective on constitutionalism or constitutional re-engineering that draws from local customs and traditions. Even commonsensicaly, this recommendations sound useful. But in the literature in question, we do not see a comprehensive and in-depth inquiry in to the benefits, limitations and approaches to a ‘cultural perspective’ on constitutionalism or a re-conceptualization of constitutionalism conversant with local custom and traditions. In the absence of such inquiry, the prescribed avenues of reform will yield very little benefit and remain vague.  What does a cultural perspective of constitutionalism really entail? How far does it go? What defects in the current constitutional dispensation of African countries is it meant to address? Because of the fact that the recommendations are made in a casual manner with out sufficient clarification and justification, they are not very satisfactory and seem to have little impact. 

· Another critique of the literature is the lack of practical input it provides for actual constitutional reform in the continent. Very often the recommendations are recommendations for the adoption of this or that perspective, paradigm or for a consideration of some factors in the scholarly discourse on the subject of democratization. They are theoretical and methodological insights that are meant to provide new perspectives, paradigms and areas of focus for further research. While this is not bad in itself, the effect is that the scholarship in the area has came up with very little solutions for constitutional and political problems on the ground that could readily  be incorporated during constitutional reforms.  The adoption of new constitutions or the undertaking of major constitutional reforms is not a rare occurrence in the African continent. Niger is about hold a vote on a new constitution. Kenya just had a referendum in a new constitution. Zimbabwe is in the process of adopting a new constitution as well. Southern Sudan, which in all likelihood will become the newest state in the African continent, will also face the task of adopting a new constitution. For those engaged in this difficult task of drafting and adopting new constitutions, the  body of literature surveyed  provides very little practical guidance as to what pitfalls to avoid in order to ensure the efficacy and sustainability of the constitutional order they are about to inaugurate.  

Given these findings we can note in conclusion the following. Roughly for the last two decades, there has been an ongoing experiment with democracy and constitutional government in most African countries. In many instances, there have been severe crises, major set backs and great challenges as these experiments unfolded. Parallel to what is going on the ground, some scholars are engaged with the task of studying, documenting, describing, analyzing and critiquing this experiment. The major gap that could be seen in the body of literature that has been produced by these scholars is the absence of works that systematically bring together principles of constitutionalism with analytical and descriptive works in political science which deal with the anatomy of power in the continent. In other words, what is missing from the picture are works that start with a view of the power map in African polities from a comparative perspective and that investigates how constitutionalism could be deployed to ensure stable democratic governance. Another unfortunate shortcoming is the absence of literature that could provide practical input for ongoing constitutional reform projects in various countries in Africa. Though there is a consensus among the scholars on the need for some form of constitutional reform there are only very few well considered practical recommendations being forwarded from the academia to help identify what needs to be done during these reforms. 

In my research, I intend to focus on three specific issues and through these issues I would like to explore some broader methodological and theoretical issues as well. The three specific problems that will be discussed in the research are ethnic politics, political violence and abuse of incumbency in relation to multiparty democracy. The research Will try to unearth trough a comparative analysis of the experience of selected African countries the political matrix that gives rise to these and other problems that bedevil multi-party democracy in Africa. Furthermore, the research will explore if and how conscious constitutional design and practice could alleviate these problems. In the subsequent paragraphs, an attempt will be made to show the justifications for focusing on these three issues. 

1.  'Abuse of Incumbency':- abuse of incumbency is one of the focus areas of my research because by investigating the factors that induce and make possible gross abuse of  incumbency in many African states, one could get an insight as to the circumstances that need special consideration in ensuring the proper functioning of a multiparty system in Africa. In any country, incumbents would have certain natural advantages. However, in many instances in Africa, ruling parties abuse their incumbency to such an extent that there would be no level playing field between the parties competing in a multi party election. The problem goes to such an extent that even when it is clear that they have lost elections, the ruling parties will use their position to negotiate with the winning party favorable terms of coalition. Sometimes, the ruling party embeds it self in to the civil service and the security apparatus of the states, effectively obliterating any distinction between the party and the state. So, the whole state machinery and resources will be deployed to perpetuate the party bosses in power. This problem was very evident among other African countries in    Zimbabwe
, Côte d’Ivoire
, Ethiopia
, Kenya
and Nigeria
. In the recent elections held in these countries the incumbents have ab/used the coercive power and the resources of the state to clinch victory to the detriment of constitutionally ordained democratic process. In Zimbabwe and Kenya the incumbents have negotiated with their political opponents who have actually won the elections to hold on to power though forced coalition governments
. A similar dram seems to be unfolding in Côte d'Ivoire at the moment
.   The incumbents’ advantage through out the negotiations was their access to state resources and control over the security forces.   In my research I intend to look in to this problem because by analyzing the political matrix that gives rise to it, it will be possible to appreciate the combination and nature of the factors that hinder constitutionalism in the African context.

2.'Ethnic/Identity Politics’:- ethnicity is a big factor in the politics of many African states. Some times, in some countries like Nigeria ethnic divisions are further accentuated by religious differences that coincide with ethnicity. This by itself might not be a big problem. However, in a situation where the prime role of the state is seen to be as a distributor of scarce resources (be they jobs, public funds, or educational opportunities or other benefits) the competition to get ones share of the goodies paralyzes the multiparty system. Especially when politics is seen as a zero sum game,  the competition becomes too intense and violent. The ethnic tensions and violence that have marred the Ethiopian election in 2005, the Kenyan election in 2008 and what is unraveling in Cotdivoire right now are obvious examples of this problem. Understanding the full measure of the political environment that makes ethnic politics volatile and very intense could facilitate an understanding of the challenges constitutionalism faces in many African states.

3.'Political Violence’:- The use or thereat of violence for political ends is also another problem that renders multiparty systems dysfunctional in African states. Unfortunately, it is a rather recurrent problem and the mere fact that an election has been held with out any violence or that it has not been followed by strife and conflict is now being considered as a big success. The great level of violence that has  accompanied multiparty elections in Zimbabwe
, Ethiopia
 and Kenya
 could be taken as clear examples of the problem. By inquiring in to the reasons behind the recurrence of political violence it is possible to get an insight in to the great obstacles that frustrate constitutionalism in Africa. 

 The assumption of my research is that there are underlying causes rooted in the political matrix of many African countries that give rise to the above three problems. So,  by analyzing these three problems, I intend to unearth the underlying political matrix and propose ways of making constitutionalism more effective in the African context. By learning from the success and failures of the African states that will be subject to the case study, I will like to answer the following questions: 

· If and how the constitutional order of African states could be used to effectively address the problems (specifically ethnic politics, political violence and abuse of incumbency) that very often distort and render dysfunctional multiparty democracy?

· What lessons could be derived from the experience of the countries in the case studies about the necessity and mechanisms of adapting the ideal of constitutionalism to local contexts and needs? 

3. Identification of the main sources of research

The main source of the research will be the following sources ;

i.  The  literature on Democratization and  transition from autocracy and conflict situations.  

ii. The  literature on  consociationalism and similar principles advanced as more suitable forms of democracy in divided societies 

iii. The  literature on  constitutional, particularly institutional engineering in the context of transition and divided societies. 

iv.  The  literature on the nature of politics and the post colonial African state.

v. Constitutions, legislations and case law from the countries selected for the case study.

vi. Secondary literature about the legal and political system of the countries selected for case study. 

4. Choice of Jurisdictions

For the comparative analysis and case studies that will be at the center of this research I have chosen seven jurisdictions. These are Ethiopia, Ghana, Kenya, Mali, Nigeria, Senegal and South Africa. To start with the number of jurisdictions, I have decided to include only seven jurisdictions because to include more jurisdictions in the research will make the whole project totally unmanageable with the resources and time that I have. At the same time seven countries, particularly given that we are dealing with some fairly large and populous countries in the chosen jurisdictions, seem to furnish a sufficient number of comparators to enable a meaningful comparison. When we come to the specific countries that have been selected, I used the Democracy Index (of the Economist ) and the Map of Freedom (of the Freedom House) to categorize sub Saharan African countries based on the extent of their success or lack thereof with regard to multiparty democracy. This categorization resulted in to three groups of countries. The first were countries which could be considered as the success stories. The second ones are the ones in which one could say there is  some form of hybrid or partial democracy and the third ones are the ones where there is hardly any appearance of democracy to speak of. I excluded the third category of states from my study. I have decided to exclude them because since many of these countries  are in the grip of outright autocratic rule and sever conflict, there is not much constitutional order and practice which could be of substantial interest for my research. So focusing on the two groups, I have tried to pick countries;

·  That have some influence and significant role as regional players .  

· In a way in which francophone, Anglophone (as well as civil law and common law) and even countries that might not really fit in such categorization will be represented.

· In which there is a significant level of ethnic heterogeneity that has a bearing on politics, particularly the organization and operation of political parties. 

By taking these factors in to account, I have chosen Ethiopia, Ghana, Kenya, Mali, Nigeria, Senegal and South Africa as the jurisdictions that will be the focus of my research( Ghana, South Africa and Mali are the countries which could be considered as the relatively more successful constitutional democracies) .  

 5. Methodology 

The methodology I intend to employ in the research will largely rely on case studies and comparisons of the experiences of the seven selected countries. I will look in to the constitution, statues and case law of the selected countries as well as secondary literature on the laws and politics of these countries. The case law and jurisprudence in the selected countries tend to be very thin and have a marginal impact in the ordering of political behavior. Therefore, I intend to look in to not only the courts and the formal constitutional order but also informal arrangements and practices that are prevalent in these countries and which have a bearing on ethnic relations and political violence. Therefore, as off necessity the research methodology has to gravitate towards an interdisciplinary approach.   I will analyze these materials in a comparative perspective and within the frame work of the theoretical literature on ;1)  Consociationalism / democracy and constitutional design in divided societies, 2) democratic transition and consolidation and 3) the African state and neo-patrimonial politics. 

6. Contribution 

The contribution of my research would be the following:

1. It will alleviate to some extent the lack of   comparative legal-political analysis of the transition to democracy in Africa and the obstacles that impede this transition.

2. It will identify constitutional strategies that are helpful in addressing the problems which are the focus of the study and come up with practical suggestions and solutions.

3. Provide some insight as to how the ideal of constitutionalism is, could and should be adapted to varying local contexts. 
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Annex I. Literature Review 

In this literature review, the task I undertake will be to review and critique the scholarly literature that pertains to constitutionalism in Africa.  The main objective of the essay will be to identify the shortcomings and the gaps in the relevant literature. The First part of the essay will focus on the literature produced by legal scholars on constitutionalism in Africa. The second part of the review will focus on the relevant literature coming from the social science, particularly from the field of political science. In the conclusion of the literature review I will highlight what I consider to be the major gap in the literature reviewed. 

I

1.  The first body of literature I would like to focus on would be that produced by H. Kwasi Prempeh, a Ghanaian scholar of constitutional law.  Before pointing out what I consider to be the shortcomings of his work, I will briefly highlight his major insights and the strength of his works. One of the recurrent arguments in Kwasi’s writings is his assertion that authoritarian forms of government in Africa have lost legitimacy and have been totally repudiated (both among the general public and scholars)
. Further more; he argues that the constitutional reform undertaken in the early 1990’s in many African countries did not go far enough since the focus of these reforms was the opening of the political space for multiparty competition (pluralism) and not constraining the power of governments (constitutionalism)
. Kwasi contends that as a result  of the limited vision of the reform in the early 1990’s  African constitutional systems at the moment suffer from executive hegemony manifested with an imperial presidency
, too much centralization of power
, illiberal laws and jurisprudence carried over from the colonial and authoritarian past of  many of the states
, a jurisprudence of  executive supremacy as opposed to a jurisprudence of constitutionalism
 and an over reliance on bill of rights and constitutional review to check the excesses of the executive
. As a solution to these problems he argues that there is a need for further and more comprehensive constitutional reform in Africa
. He opines that such reform should bring about a redrawing of the power map and introduce bright line/ explicit limitations aimed at containing the power of the executive
.    He also champions structural constitutionalism as opposed to juridical constitutionalism. He argues that juridical constitutionalism puts to much emphasis on judicially enforced bill of rights and as such “is a "quick fix" that fails to engage or redress persistent defects in the structure and distribution of power in the postcolonial African state”
. Therefore, he contends that structural constitutionalism “consisting in the installation of credible checks and balances between the political branches (parliament and president), strong and independent agencies of horizontal accountability, and meaningful devolution of power to the local level” is the more promising route in terms of  ensuring the success of constitutionalism in Africa
. 

Kwasi’s scholarship on constitutionalism in Africa has a lot of strength among which one could cite his unequivocal commitment to liberal constitutionalism in Africa. In addition to this, the fact that he clearly identifies what he considers to be the shortcomings of the constitutional systems of many African states at the moment, his preference to make his points using specific example from the experience of various countries and the fact that he has recommended solutions to the problems he has identified are also some of the commendable aspects of his work.  Another notable strength of Kwasi’s work is that he manages the twin pitfalls of excessive pessimism and unjustified optimism about the prospects as well as the current state of constitutionalism in Africa. The points he makes about the concentration of power with the executive (central government) in most African states and the peril that this concentration of power  entails for constitutionalism is also a valid point. 

Having said this, when we come to the shortcomings in the works of Kawsi, the fist shortcoming we have to take note of arises out of the fact that he does not address the critiques of liberal constitutionalism in Africa. He seems to equate the repudiation of authoritarianism with an endorsement of liberal constitutionalism
. However, we see that in the literature on African constitutionalism, democracy and human rights there are many who question the validity of liberal constitutionalism in Africa. Not all those who agree with Kwasi that the post colonial autocratic governments in Africa were disastrous will agree with him that liberal constitutionalism is the most appropriate and desirable solution for the problem of governance in many African countries. Kwasi does not   engage with the critiques of liberal constitutionalism at all
.

Another short coming we see in Kwasi’s work is that his diagnosis and prescriptions are not based on an in-depth comparative study of constitutional systems in Africa. Though he attempts to substantiate his arguments with examples from various African countries, the limited depth of his comparative study casts some doubt as to the strength of the rather broad claims he makes. In addition to the questionable depth of the comparative experience he relies on, the scope of   the comparative perspective in his work is also another limitation. His work focuses on “common law Africa” and countries with presidential for form of government raising questions as to the validity of his assertions in non common law African countries and in those countries where there is a parliamentary form of government. 

A further shortcoming in Kwasis’ work relates to his recommendations. After arguing that there is a need for a comprehensive constitutional reform in many African countries, he makes two recommendations. One recommendation is that the power map in Africa should be redrawn to tame the executive. However, Kwasi does not spell out how the power map should be redrawn other than allocating for more vertical and horizontal diffusion/division of powers. The other recommendation that Kwasi forwards, based on his argument that presidential term limits have been successful in doing away with perpetual/life presidents in Africa is that there should more specific, bright line prohibitions that limit the power of the executive
. He argues that the current trend of having constitutions that are neutral towards the executive and that formally allocate power between the various branches of government with the expectation that through normal politics the various branches will serve as a check on the excesses of one another is ill advised
 .  Therefore he contends that African constitutions should set out deliberately to limit executive power using   precise and explicit provisions, bright line prohibitions just like term limits that are directed at the executive
.   This recommendation can be subject to criticism because it appears that the author is putting too much confidence on bright line prohibitions.  If we take the example of presidential term limits, despite Kwasis’ assertion, presidential term limits have not been a smashing success in some African countries
. 

In addition to these when we take his proposal for more emphasis on structural as opposed to juridical constitutionalism, we note certain shortcomings. In simple terms, structural constitutionalism refers to horizontal and vertical division/separation of powers. However,   the extent to which formal separation of power and federalism/ devolution of power will actually make constitutionalism effective in Africa is questionable. His recommendation would have carried more weight if he has investigated how federalism has fared in Nigeria or Ethiopia (the only two African countries with explicitly Federal Constitutions).  All of Nigeria’s constitutions since independence have been federal constitutions and with the exception of the first constitution, Nigeria has opted for a presidential form of government with a formal separation of powers. Despite this Nigeria’s constitutional history as well as current reality is not very rosy. Ethiopia’s current Constitution, gives the regional states may powers and on paper the regional states would look to be autonomous and capable of constraining the power of the federal government. However, in reality political power is very much concentrated at the center. Therefore, it is doubtful to what extent formal separation of powers and checks and balances complimented by devolution of power or federalism will solve the problem of constitutionalism in Africa. It is not difficult to imagine, as the experience of Nigeria and Ethiopia shows, a chronic deficit of constitutionalism despite there being formally (on paper) ‘structural constitutionalism’.  So one of the major shortcomings of Kwasi’s work is the fact that he has failed/yet to investigate how through a combination of patronage, coercion and informal power networks structural constitutionalism could be undermined. 

2. The second scholar whose work will be reviewed is Makau Mutua.  The work of this scholar that is most relevant for this review his cultural and political critique of what he calls the international human rights corpus/ movement. Mutua criticizes the claim of universality of international human rights law. He contends that the norms of international human rights law with the exception of the prohibition of torture, slavery and “other basic abominations [that] violate humanity at the core” suffer from cultural parochialism
. He also argues that the human rights corpus sanctions liberal ‘political democracy’ as the sole form of political association
.    Therefore, he asserts that the human rights movement has not been culturally inclusive and is Eurocentric
 and in way a continuation of the historical “western conceptual and cultural dominance over the past several centuries.”
  He argues that the idea of human rights is a noble one but is rather problematic since it is inadequate, incomplete and wrongheaded as it stands now and does not “resonate in the cultural fabrics of non western states, except among hypocritical elites steeped in western ideas”
.  He continues his critique of the idea of human rights by arguing that it is too individualistic
, that it does not adequately address the problem of economic powerlessness and that it could be used by “malignant” elements of society who are opposed to reform and who will like to preserve their economic privileges using the rights discourse to the determent of the majority
. 

Based on this critique, he calls for the multiculturalization of  human rights norms and the designing of “ norms and political models whose experimental purpose is the reduction if not the elimination of conditions that foster human dignity, violence, poverty and powerlessness”  through a process that will ensure the grassroots societal participation
. Furthermore, he reiterates his view that the unjust international economic order must be addressed to change the situation in Africa
. As far as multiculturalization of  project is concerned, he suggest that  this could be attempted in terms of “ balancing between individual and group rights, giving more substance to social and economic rights, relating rights to duties, and addressing the relationship between the [human rights] corpus and economic systems.” 

Before proceeding to a discussion of what I consider to be the shortcomings of Mutua’s work, I will briefly state what I consider to be the merits of his views. First of all, Mutua’s argument that extreme poverty undermines human dignity in contemporary Africa to a greater extent than political despotism, even if somehow controversial, has the merit of acknowledging a grave reality that must be confronted and changed in Africa. His concern with the adverse effects and unfairness of the international economic order to the populations of most Africa countries is also very justified. In addition to this, his insights regarding the unsettling cultural insensitivity and parochialism one encounters in international the human rights discourse as well as the possibility of human rights norms being used to entrench economic and social inequalities and also privileges gained through unfair means are insights that should be noted and acted upon by all concerned actors. 

Having noted the above points as some of the strengths of Mutua’s work, I would now proceed to a consideration his shortcomings from the perspective of   the implications of his cultural and political critique of human rights for constitutionalism.  First and for most, in my opinion,  Mutua’s assertion that most human rights norms and liberal democracy are western and alien in non-western societies is very objectionable.  To start with, the assertion is flawed in that it seems to consider liberal democracy as something inherently western. Such characterization will be flawed when one takes in to account that not so few of the western European countries that we would consider to be advanced liberal democracies would not qualify as liberal democracies before the Second World War. To say the very least the record of   liberal democracy in Western Europe prior to WWII is very chequered.  Autocratic and even totalitarian regimes have been part of the history of Western Europe in the not so distant past.  Furthermore, and more importantly, as much as there have been autocratic states and cultures in the pre-colonial Africa, there have also been democratic societies
.  When all is said and done, views that attempt to grant this or that culture, one or another society a monopoly over autocracy or democracy are wrong. Both history and anthropology do not support such views! Political democracy is neither endemic to Europe nor is it alien in Africa both in historical and cultural terms. Claims to the contrary, as those advanced by Mutua, besides being wrong, are disturbing and dangerous since they unwittingly lend credence to the self serving assertions of political elites who try to enjoy unlimited powers and avoid accountability to citizens. 

Another shortcoming of Mutua’s critique is that despite his objections to international human rights norms and the form of political society that they sanction, namely liberal democracy, he has failed to suggest any alternative model of organizing African states. It has been more than a decade since Mutua has started his critique on human rights and calling for the multicultralization of the human rights norms and the imaging of forms of political association other than liberal democracy, but till now he has not come up with either substantive rights that will remedy the cultural legitimacy deficit of international human rights law or a model of political association that will be an alternative for liberal democracy.   In this regard, the farthest he has gone is in promoting the conception of   individual rights coupled with the notion of individual duties owed to the state and society
 and also his interesting spin on the right to self determination and religion that will result in the prohibition of certain forms of proselytization (particularly those that “seek to unfairly assimilate or impose dominant cultures on indigenous religions”
. ) Leaving aside the merits of these two contributions, the fact remains that they go very little in salvaging the corpus of human rights from Mutua’s own critique and in providing an alternative to liberal democracy. Furthermore, despite the antipathy Mutua seems to have against liberal democracy in his critique of the international human rights movement, when it comes to his writing on the democratization of Kenya, this antipathy appears to have been dissolved and replaced by an endorsement of ‘political democracy’
.  This is of course rather puzzling. 

In addition to this, another shortcoming that is evident in Mutua’s work is his implied premise that for a system of political organization to be considered valid, it must be able to change the economic fortunes of a society. In other words,    In Mutua’s opinion for liberal democracy to be valid in Africa it must address the evil of poverty.  After all, one of the main indictments of what Mutua calls ‘political democracy’ is the failure of such democracy to do away with economic tyranny, powerlessness and poverty. In my opinion this is not a legitimate criterion for assessing the validity of liberal democracy. By decrying the impotence of liberal democracy in uprooting poverty in Africa, Mutua makes it sound as though there is an alternative form of   organizing the state that will eliminate poverty. Given the disastrous economic record of the illiberal and undemocratic regimes that we have seen in Africa, it will be difficult to think that some alternative to liberal democracy will usher  sound economic management as well as  social and economic justice in Africa. Furthermore, it should be borne in mind that liberal democracy as an ideal does not promise to bring about prosperity and economic equality for any society. Mutua is expecting too much from liberal democracy when he criticizes it for not delivering ‘goods’ that it does not claim to deliver. In my opinion, Mutua is right in asserting that human rights and political democracy are not a panacea in Africa but unjustified in criticizing them for not being so. To expect them to be a panacea is to expect too much.  After all it should be borne in mind that human rights and political democracy are not substitutes to governance and sound policy, nor can they address all societal problems. 

3. Another scholar whose has written on the subject of constitutionalism in Africa is Abdullahi A. An-Na’im.   An-Na’im argues against the depiction of the experience of African countries with constitutionalism as a failure though he concedes that constitutionalism has faced serious set backs and crises in most African countries. He contends that it is better to think of these set backs and crises as part of a process of “incremental success”
. He argues that such set backs/failures are unavoidable and necessary so that constitutionalism could be adapted in the continent
. He underscores that instead of thinking about constitutionalism as something that is achieved or not achieved it is better to approach it “as a process that emerges though practice”
. He explicitly states that his work is premised on a belief that promoting constitutionalism in Africa is both desirable and practically possible
. He briefly states why he holds this belief. Then after identifying what he considers being general features and principles of constitutionalism, he argues that all of these features and principles might not be implemented in a country at once but that they must take root through trial and error
. He also argues constitutionalism and democracy should have broader applicability by expanding their meaning to include the experience of non European societies
. He opines that such process should be “premised on mediating the generality of purportedly universal principles and the cultural/ contextual specifty of the particular situation”
. The over all thrust of his argument is in favor of the expansion of the meaning of  constitutionalism and democracy as universal ideas and at the same time the contextualization of this universal ideas by taking in to account the specific circumstance of each country  through a process of trial and error.   So, he is of the opinion that it is important to study the ups and downs of constitutionalism in Africa so that the African experience with constitutionalism could enrich the universal understanding of what constitutionalism is and simultaneously to make constitutionalism more workable and sustainable in the African context. With this in mind, he provides an over view of what he considers to be elements of African constitutionalism by analyzing among other things the colonial antecedent, the colonial experience, the liberation struggle, postcolonial sovereignty
. He also discusses the experience of six African countries to evaluate what he considers to be an “incremental success” in developing constitutionalism in Africa
. 

An-Na’im’s optimistic reading of the African constitutional experience clearly has its own merits. To start with, it should be appreciated since it strikes a different note and counters the usual   negative narrative. Furthermore, his insights regarding elements of African constitutionalism, his analysis of the postcolonial condition, his justification for constitutionalism in Africa, and his arguments in favor of a contextual and comparative study of the constitutional experience of African countries constitutionalism in Africa are quite interesting and would certainly  help in refining the methodology and clarifying the conceptual groundwork required in undertaking a comparative study of African constitutional systems. 

Coming to the shortcomings of his contribution, An-Na’im’s argument about viewing the failure of African countries as part of a process of incremental success at time appears to be a ‘feel good’ spin that is not substantiated by a clear demonstration of success in the countries he has selected for his overview
.  Further more, his analysis of what he considers to be elements of African constitutionalism and also his overview of the constitutional experience of the seven African countries lacks the rigor and depth that will make his arguments more convincing and his insight more useful. Another shortcoming in his contribution is that despite the academic interest it stimulates and the valuable guidance it provides, particularly from a theoretical and methodological perspective for scholars interested in African constitutional experience, his work provides little practical input to those engaged in constitutional reform and design. Given the broad theoretical brush he uses his prime if not his sole addressees are academicians interested in comparative constitutional law and particularly African constitutionalism. To be of any direct and significant utility in enhancing the incremental success of constitutionalism in Africa at a practical level, his work has to go farther and deeper.  Unless the approach he advocates for is not put to use, its proposition by itself would not have a lot of practical impact.   

4.  Issa G. Shivji is also among the most notable legal scholars who write on constitutionalism in Africa. He argues that “the result of constitutional reform leading to liberal constitutions and multiparty polity in early 1990’s have been extremely mixed but by and large disappointing”
. He asserts that the “ideologies and images of liberal democracy are neither new nor feasible nor plausible forms of political organization in our [African] countries”
.   According to him, the pitfalls of liberal constitutional reform arises from the “ irreconcilable contradiction between the rhetoric of constitutionalism….on the one hand and economic reforms based on marketization, privatization and withdrawal of the state from the economic sphere….”.
 The contradiction lies, according to the author, in the fact that the rhetoric of constitutionalism is based on the accountability and responsiveness of legitimate governments to their own people while the ‘neo-liberal’ economic reforms have virtually decimated the sovereignty of states which have no power to determine their economic policies (which are dictated to them by the IMF, WTO and the World Bank at the Behest of powerful transnational corporations)
. This in turn results, according to Shivji, in an intense economic stratification of society and erosion of national consensus forcing the state to resort to coercion to the determent of the constitutional order.  Furthermore, the “neo-liberal” economic reforms create socio economic conditions that would make constitutional orders fragile and unstable
. So he calls for a new constitutional and democratic dispensation in Africa based on popular livelihood, popular participation and popular power/ sovereignty rooted in social justice and equity as opposed to in the theories of natural justice and equality which he dismisses as ‘liberal’ and ‘bourgeoisie’. 

Shivji’s scholarship on constitutionalism in Africa, with his back ground in the law and development movement has many merits. First of all his views on the effect of forced economic liberalization and economic reforms internally as well as that of the international economic order on constitutionalism in Africa are very much worthy of serious consideration.  The issues her raises in relation to this are very real and pressing. Furthermore, the fact that he offers what he considers to be better foundational principles on which to build constitutionalism in Africa (namely popular participation, popular livelihood, popular sovereignty and equity/social justice) makes his scholarship more substantive than most of the literature that is out there on the subject. 

When we consider the shortcomings of his views on the subject matter at hand, the first critique will be that fact that it is very difficult to imagine the actual shape a constitution that is based on the foundational principles forwarded by Shivji will be like. He does not give us a clear picture of the rights that will be included and excluded in a constitution based on these principles. It is not clear the kind of institutional arrangement Shivji’s principles will entail. So, unless these four principles are further elaborated up on we are still in the dark as to the sort of constitution that one would end up with if a constitution is drafted based on the principles of popular participation, popular livelihood, popular sovereignty and equity/social justice.

Another critique that might be leveled against Shivij’s argument is that the principles he advocates for seem to have no place for individual rights and liberties. The principles that Shivij contends should be the pillars of constitutionalism in Africa seem to be indifferent to individual rights and liberties. A synthesis of the four principles; popular participation, popular livelihood, popular sovereignty and equity/social justice, could end up undermining political rights for the sake of economic development and also end up pushing the individual as a bearer if rights in to oblivion with excessive focus on popular  livelihood, sovereignty or  equity. While the principles Shivij advocates for are very appealing, their real meaning and what they would require exactly is neither clear nor as benign as it would first appear. These principles could very easily be used to rusticate the failed but not so dead ‘development first’ one party autocracies. 

 So far, I had reviewed and tried to identify the shortcomings of four legal scholars who could be considered as among the most notable in terms of scholarship that pertains to constitutionalism in Africa.   Before proceeding to a review and critique of the work of scholars from other fields, I will like to pose and by way of general observations call attention to what I consider to be the most important shortcomings of the body of writings produced by African legal scholars on constitutionalism in the continent.  Four such shortcomings could be identified; 

i. The first shortcoming that I will like to point out is the very fragmented nature of the literature. There seems to be no sustained, structured and systemic intercourse between the various scholars who are writing on the subject of constitutionalism in Africa from the perspective of constitutional law scholars. It is very difficult to see a common thread that goes through the literature. There is no common point of reference so it is hard to say if two scholars agree or disagree or to start with to determine if they are even talking about the same thing. 

ii. There is a clear lack of an empirical basis for most of the arguments that are forwarded.  The pronouncements of the scholars are hardly supported by serious comparative studies of the constitutional law and practice African countries. It is not unusual to see grand generalizations being made by giving as an example the experience of one or two country the author is most familiar with. When this happens of course it is very likely that the reference will be made to the author’s own country and countries that show a very close affinity in terms of their shared ‘common law’ background. In all the talk about constitutionalism and democracy in Africa, the constitutional text, case law and practice of specific African countries is left unexplored. This obviously undermines the utility and significance of the scholarship on constitutional law in Africa. 

iii. Very much related with the above criticism is the fact that the scholarship on constitutionalism in Africa that is produced by legal scholars is bereft of practical solutions for overcoming the very real and pressing challenges African constitutional systems are facing. While constitutional democracy is in deep crises in many African countries, there is little effort being made to suggest practical solutions and ideas for constitutional reform. The very general and theoretical literature, mostly raising grand normative questions or addressing methodological issues seems to offer few hopes of   generating practical ideas of addressing the crises faced in many countries.  The scholarship on constitutionalism in Africa appears to be too divorced from the mundane but practical problems of making constitutional democracy sustainable in various Africa countries. Concrete suggestions for constitutional reform or solutions for problems encountered in practice are hard to come by in the literature I had reviewed above.  

iv. Another shortcoming that I note is that there is a considerable amount of ambivalence if not out right hostility against negative/ individual liberties and liberal values in general. This seems to be a result of the cultural relativism of sorts or a leftist objection to the kind of economic system that is associated with liberal constitutionalism. This has lead from wholesale denunciations of liberal constitutionalism and democracy as undesirable and unsuitable in Africa to vague calls for its reconsideration reformulation.  

v. In addition to the above stated shortcomings, another shortcoming that is worth noting is the absence of literature produced from the point of view of constitutional lawyers that is meant to inquire as to how African constitutions could help in transforming the patterns of neo-patrimonial.   Very often, the text book description of the African politics is that of neo patrimonial rule (or sometimes prebendalism)
. Though this aspect of African politics is and how the challenges it poses for constitutionalism could be overcome in the constitutional design and practice of Africa is not sufficiently, if at all addressed by legal scholars working on constitutionalism in Africa. 

At this juncture it is important to take note that though a rarity among the vast literature that is produced regarding African politics, democratization and constitutionalism, there are some works by constitutional lawyers that could not be subject to most of the critiques forwarded above. One such work is the book, ‘Comparative Constitutionalism and Good Governance in the Commonwealth: An Eastern and Southern African Perspective’
. This book authored by three lawyers with extensive experience stand out for many reasons. To start with unlike many of the books that we come across on constitutional law in Africa, this book is not an anthology nor is it just focused on the constitutional system of one country only. The book is a comparative analysis of the contemporary constitutional scene in eleven Anglophone African countries that are members of the Commonwealth. The book addresses number important constitutional issues from a comparative perspective by drawing on the constitutional text and experience of the countries under the scope of the study. Both in terms of the wide scope of constitutional law issues it addresses and also the practical lessons it draws from the comparison the book stands out from the available literature. One could say it is among the few if not the only book of comparative constitutional law in Africa. The book has obvious shortcomings. Given the number of countries that are included in the study, it is not difficult to imagine that the depth to which the authors could go in to is very limited. Furthermore, the exclusive focus on Anglophone countries only and excluding lusophone and francophone Africa naturally limits the scope of the validity as well as utility of the findings in the book. The fact that the book focuses on eastern and southern Africa, also brings similar limitations to bear on the study. 

In a similar note, the series of articles written by Kwasi Prempeh, who focuses on the imperial presidencies (and the failure of African constitutions to tame the presidents) as well as judicial review in Africa deserves additional mention here. Kwasi’s articles are not just about constitutionalism in the abstract but they address specific aspects of constitutionalism that he considers are important. He does this from a comparative perspective and he proposes concrete and practical solutions for the problems he identifies. 

II

Before undertaking a critique of the literature in the social sciences that is relevant to constitutionalism in Africa, I will like to provide a very brief overview of the literature. Most of the literature in question is produced by political scientist. Some of the literature is a commentary on the democratization movement and reform in many African countries while some are theoretical inquires meant to illuminate on the nature and dynamics of political power in the continent.  In this body of literature, there are two well established claims. These claims are also received and reiterated in the literature produced by most of the legal scholars. The first claim is that the autocratic form of governance rooted in a neo patrimonial political system and which has been the rule in Africa in the first three decades after independence, be it meant to bring about development or national unity has been a colossal disaster. The second claim is that the democratic reforms that were meant to do away with this autocratic past have faltered and are in need of additional reform

 When we come to the kind of reform that is needed, there are various suggestions. Sklar argues that there is a need to develop a theory of developmental democracy
 and to give constitutionalism in Africa a cultural perspective
. Mamdani contends that the reform should bring about an overhaul of the ‘model of rule’ in the continent and that the democratic movement has erred in focusing only on the opening up of space for civil society and multiparty competition while ignoring genuine social and political pluralism as well as the democratization of the model of rule in rural areas
.  So he argues that the form of rural governance in which the power of coercion and administrating justice is fused has to be dismantled and democratized along side the democratization of politics at the center
. He underscores the need to have a “clear division of powers between the legislative, the executive, the judicial, the administrative, and the coercive, as well as an inbuilt system of safeguard and checks”
.   Maxwell Owusu argues that there is a need for domesticating democracy in Africa and giving it local content
. Along the same lines, Mazuir argues for constitutional reengineering in that takes in to account local customs, precedents and tradition
. Africa Stephen Ndegwa argues, in a manner that evokes Mamdani’s arguments, that the analysis of democracy in Africa has ignored the societal space beyond politics and the law and to remedy this, there is a need to consider reform of social norms, generational change as well as class and gender issues
. P. Chabal argues that instead of formal multi-party democracy, which he concedes might at the end of the day be necessary, the focus of further reforms must be ensuring political accountability of the rulers to the citizenry
. Claude Ake on the other hand argues that further reforms should focus on giving an economic component for democratization in Africa perhaps by way of an emphasis on socio economic rights and he further argues that there should be a regime of group rights that accommodates ethnic and communal interests in African democracies
. 

Now coming to a critique of the literature in question, the first critique is that most of the suggestions for further political reform are unfortunately not buttressed by any substantial theoretical or empirical work, be it that of the scholars who are making the prescriptions or others.   As some of these scholars have admitted themselves, their suggestions tend to be “tentative and exploratory”
, diminishing the extent to which they could be taken seriously. Though the political science literature decries 

neo-patrimonialism as a serious problem in African politics, political scientist writing on democracy and constitutionalism have not came up prescriptions that are meant to address  this problem. Of course, as will be discussed shortly, this critique is not applicable for all the scholars whose works have been referred to above. The work of C. Ake, M. Mamdani and P. Chabal could be cited as exceptions. With the exception of these scholars, the prescriptions that are provided for democratic reform in Africa are made in a rather casual manner with out being based on any normative or empirical foundation that would support the validity of the claims. One consequences of this defect in the relevant literature is the ensuing lack of clarity in most of the prescriptions for further reform. A typical example of a rather vague prescription is Skalar’s advocacy for developmental democracy.  He asserts that developmental democracy should “encompass the core values of social, participatory and consociational democracy as well as the specifically liberal elements of limited government and individual self development”.  It is difficult to see what is specifically developmental about a democracy that encompasses all these values and also what form a synthesis of these values would take. We also have to ask how the tensions between these values are to be addressed. Another example for these defects is the call for a cultural perspective or constitutional reengineering that draws from local customs and traditions. Even commonsensicaly, this recommendations sound useful. But in the literature in question, we do not see a comprehensive and in-depth inquiry in to the benefits, limitations and approaches to a ‘cultural perspective’ on constitutionalism or a reengineering of constitutionalism conversant with local custom and traditions. In the absence of such inquiry, the prescribed avenues of reform will yield very little benefit and remain vague.  What does a cultural perspective of constitutionalism really entail? How far does it go? What defects in the current constitutional dispensation of African countries is it meant to address? Because of the fact that the recommendations are made in a casual manner with out sufficient clarification and justification they are not very satisfactory and seem to have little impact. 

 Another critique of the literature is the lack of practical input it provides for actual constitutional reform in the continent. Very often the recommendations are recommendations for the adoption of this or that perspective, paradigm or for a consideration of some factors in the scholarly discourse on the subject of democratization. They are theoretical and methodological insights that are meant to provide new perspectives, paradigms and areas of focus for further research. While this is not the failure of any individual scholar, the cumulative effect is that the scholarship in the area has came up with very little solutions for constitutional and political problems on the ground that could readily  be incorporated during constitutional reforms.  The adoption of new constitutions or the undertaking of major constitutional reforms is not a rare occurrence in the African continent. Niger is about hold a vote on a new constitution. Kenya just had a referendum in a new constitution. Zimbabwe is in the process of adopting a new constitution as well. Southern Sudan, which in all likelihood will become the newest state in the African continent, will also face the task of adopting a new constitution. For those engaged in this difficult task of drafting and adopting new constitutions, the  body of literature surveyed above provides very little practical guidance as to what pitfalls to avoid in order to ensure the efficacy and sustainability of the constitutional order they are about to inaugurate.  

Conclusion

Roughly for the last two decades, there has been an ongoing experiment with democracy and constitutional government in most African countries. In many instances, there have been severe crises, major set backs and great challenges as these experiments unfolded. Parallel to what is going on the ground; various scholars are engaged with the task of studying, documenting, describing, analyzing and critiquing this experiment. The major gap that could be seen in the body of literature that has been produced by these scholars is the absence of works that systematically brings together principles of constitutionalism with analytical and descriptive works in political science which deal with the anatomy of power in the continent. In other words, what is missing from the picture are works that start with a view of the power map in African polities from a comparative perspective and that investigates how constitutionalism could be deployed to ensure stable democratic governance. Another unfortunate shortcoming is the absence of literature that could provide practical input for ongoing constitutional reform projects in various countries in Africa. Though there is a consensus among the scholars on the need for some form of constitutional reform there are few well considered, practical recommendations being forwarded from the academia to help identify what needs to be done during these reforms. 
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